
REPUBLIC OF THE PHILIPPINES 
REGIONAL TRIAL COURT 

NATIONAL CAPITAL REGION 
PASIG CITY, BRANCH 167 

 
 
CHRISTOPHER G. BORJA, 
      Plaintiff, 
 
 
 
  vs.      CIVIL CASE NO. 70883-PSG 
 
 
BAN GOZA, INC., ET. AL. 
     Defendants. 
 
 
 

MOTION TO DISMISS 
 
 

 COME NOW, DEFENDANTS, by counsel and unto this Honorable Court, 

most respectfully move for the dismissal of the above-captioned case upon the 

following arguments: 

I. 
GROUNDS 

 
A. 

THIS HONORABLE COURT HAS NO JURISDICTION 
OVER THE PERSONS OF THE DEFENDANTS. 

 
B. 

THIS COMPLAINT DOES NOT STATE A CAUSE OF ACTION 
 

II. 
DISCUSSION 

 

SUMMONS WAS NOT SERVED 
UPON DEFENDANT BAN GOZA 
CORPORATION AS MANDATED 
BY THE RULES. HENCE, THIS 
HONORABLE COURT HAS NO 
JURISDICTION OVER ITS 
PERSON 
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 2.1. Rule 14 of the Rules of Court provides the different modes by which 

service of summons may be made on a particular defendant. Such modes must be 

complied with because the manner in which service of summons should be effected is 

jurisdictional in character and its proper observance is what dictates the court’s        

ability to take cognizance of the litigation before it. 

 2.2. Where a defendant is a private juridical entity like defendant Ban Goza 

Corporation, Section 11, Rule 14 of the Rules of Court provides that service of    

summons may be made either on the president, managing partner, general manager, 

corporate secretary, treasurer or in house counsel. Said provision thus states: 

 “Sec. 11.  Service upon domestic private juridical entity. – When 
the defendant is a corporation, partnership or association 
organized under the laws of the Philippines with a juridical 
personality, service may be made on the president, managing 
partner, general manager, corporate secretary, treasurer or in-
house counsel. 

 
 2.3. In Villarosa vs. Benito1, it was held that service of summons on a 

corporation is exclusive to persons specified in the above-quoted provision of the     

Rules of Court. Thus, the Supreme Court ruled in said case:  

“The designation of persons or officers who are authorized to accept 
summons for a domestic corporation or partnership is now limited and 
more clearly specified in Section 11, Rule 14 of the 1997 Rules of 
Civil Procedure. The rule now states ‘general manager’ instead of only 
manager; ‘corporate secretary’ instead of ‘secretary’; and treasurer        
instead of ‘cashier’. The phrase ‘agent, or any of its directors’ is now 
conspicuously deleted in the new rule. xxx 

  
 Retired Justice Oscar Herrera, who is also a consultant of the Rules of 

Court Revision Committee, stated that ‘(T)he rule must be STRICTLY 
observed. Service must be made to one named in (the) statue…xxx  

 
And in the case of Solar Team Entertainment, Inc. vs. Hon. Helen 
Bautista Ricafort, et. al. the Court succinctly clarified that, FOR THE 
GUIDANCE OF THE BENCH AND BAR, ‘STRICTEST’ COMPLIANCE  

                                                 
1 312 SCRA 65; also cited in Bank of the Philippine Islands vs. Spouses Evangelista, et. al. [G.R. No. 
146553 (27 November 2002)]. 
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WITH SECTION 11 OF THE RULE 14 OF THE 1997 RULES OF CIVIL 
PROCEDURE (ON PRIORITIES IN MODES OF SERVICE AND 
FILING) IS MANDATED AND THE COURT CANNOT RULE 
OTHERWISE, lest we allow circumvention of the innovation by the   
1997 Rule in order to obviate delay in the administration of justice” 
(Emphasis supplied) 
 

 

 2.4  In the case at bar, there is no showing that summons was served either 

on defendant Ban Goza Corporation’s president, managing partner, general manager, 

corporate secretary, treasurer, or in-house counsel, or that, at least, efforts were made 

to serve the summons upon said persons. 

 2.5 There being no service of summons upon defendant Ban Goza 

Corporation in accordance with the requirement of the rules, it follows that this 

Honorable Court has not acquired jurisdiction over said defendant’s person. 

 
NEITHER WERE SUMMONSES 
SERVED UPON THE 
INDIVIDUAL DEFENDANTS IN 
ACCORDNACE WITH THE 
MANDATE OF THE RULES. 
HENCE, THIS HONORABLE 
COURT HAS ALSO NO 
JURISDICTION OVER THEIR 
PERSONS 
 

 2.6 Where the defendant is an individual, Section 6 and 7, Rule 14 of the  

Rules of Court specifically provides the ordinary modes in which service of summons 

may be made, thus: 

“Section 6.  Service in person on defendant. – Whenever practicable, 
the summons shall be served by handing a copy thereof to the   
defendant in person, or, if he refuses to receive and sign for it, by 
tendering it to him. 
 
“Section 7.  Substituted Service. – If, for justifiable causes, the 
defendant cannot be served within a reasonable time as provided in the 
preceding section, service may be effected (a) by leaving copies of the 
summons at the defendants residence with some person of suitable age 
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and discretion then residing therein, or (b) by leaving copies at 
defendant’s office or regular place of business with some competent 
person in charge thereof.”  
 

 2.7 As may be gleaned from the foregoing, the general rule is that 

summons must be served to the defendant in person. It is only when the defendant 

cannot be served personally within a reasonable time and for justifiable reasons that 

substituted service may be made2. Impossiblity of prompt service should also be 

shown state the efforts made to find the defendant personally and the fact that such 

efforts failed.3  

2.8. Strict compliance with the requirements of substituted service is 

required4. Under the controlling decisions, the statutory requirements of substituted 

service must be followed strictly, faithfully and fully, and any substituted service 

other than by the statute is considered ineffective. This is necessary because 

substituted service is in derogation of the usual method of service; it is a method 

extraordinary in character; and hence, may be used only as prescribed and in the 

circumstances authorized in the statute.5  

2.9. Given the foregoing principles, no less than the Supreme Court held in 

United Coconut Planters Bank vs. Ongpin6 that jurisdiction over the person of the 

defendant cannot be acquired even if he knows of the case against him unless he is 

validly served with summons. 

2.10. In BPI vs. Spouses Evangelista, et. al.7, the  High Tribunal emphasized 

the requirement of strict compliance with the modes of service of summons, thus: 

 
                                                 
2 Herrera, Remedial Law, page 673, Vol. I, 2000; Toyota Cuba, Inc. vs. Court of Appeals, 281 SCRA 
198 [1997]. 
3 Kiester v. Navarro, 77 SCRA 209. 
4 Filmerco Commercial Co. vs. IAC, 148 SCRA 194 
5 Laus vs. Court of Appeals, 219 SCRA 688 
6 368 SCRA 464 
7 G.R. No. 146553, 27 November 2002. 
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 “Petitioner further argues that ruling against the RTC’s acquisition 
of jurisdiction may be putting more premium on technical rules of 
procedure rather than on substantive justice. While it may be true 
that the provision of the Rules of Court should be applied with 
substantial justice as the paramount end, their clear tenor and the 
supporting jurisprudence cannot simply be disregarded. The Rules 
were painstakingly conceived in order to guarantee the orderly   
dispensation of justice. Unjustifiably relegating them to the 
periphery by arguing that their imposition would be in 
contravention of justice would smack of inadvertence, negligence 
or even malice.” (Emphasis and underscoring supplied.) 

 
 
 2.11. In the case at bar, summonses were attempted to be served only at one 

place – Aruba Bar and Restaurant, Ground Floor, Metrowalk Commercial Complex, 

Meralco Avenue, Ortigas, Center, Pasig City. This place being a “bar and restaurant” 

is obviously not the residence or office or regular place of business of the defendants.  

Thus, it cannot be reasonably expected that summonses may be personally served      

upon them at said place. On this score alone, it may already be said that there were        

no valid attempts to serve the summonses upon the defendants in person. 

 2.12. Assuming for the sake of argument however that substituted service of 

summons may be resorted to, the service of the summonses upon the individual 

defendants was still not proper because said summonses were not served at their 

respective residences of offices or regular place of business. Moreover, the person      

who signed the summons, Lendley Bastilaon, is a mere management trainee who is 

obviously not a person in charge at Aruba Bar and Restaurant. 

 2.13. Thus, this Honorable Court did not also acquire jurisdiction over the 

persons of the individual defendants. 

 
THE COMPLAINT DOES NOT 
STATE A CAUSE OF ACTION. 

 

2.14.  Every ordinary civil action must be based on a cause of action8. As  

                                                 
8 Section 1, Rule 2 of the Rules of Court. 
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defined by the rules, a cause of action  is the act or omission by which a party violates 

a right of another9. It is the delict or wrongful act or omission committed by the 

defendant in violation of the primary right of the plaintiff.10  

 2.15.  To be sufficient, a cause of action must appear from the face of the 

complaint11. In the case at bar, defendants respectfully submit that the complaint is 

wanting on this particular matter. 

 2.16. First. There is no law, rule or a generally accepted principle of 

international law which prohibits or outlaws the imposition and implementation of a 

dress code. Plaintiff himself admits in paragraph 18 of his complaint that private 

establishments like Aruba Bar and Restaurant do have the right to impose a dress  

code. Verily, this admission is exculpatory and on this score alone, the case ought to 

be dismissed. 

 2.17. Second. There is no law, rule or a generally accepted principle of 

international law which exempts homosexuals from the application of a validly and 

legally imposed dress code, such that violation of such an exemption would amount  

to illegal discrimination and would entitle them to damages. On the contrary, the    

true essence of democracy requires that such a dress code be implemented and  

applied to all persons, regardless of what one’s race, status, sex or sexual preference 

may be. Such an implementation is by no means, and has never been regarded as 

illegal discrimination. 

  2.17.1. Even on courts of law, a dress code is imposed and 

implemented on all lawyers regardless of one’s race, status, sex or 

sexual preference. If a male lawyer for instance appears in a court room 

                                                 
9 Section 2, ibid. 
10 Joseph vs. Bautista, G.R. No. L-41423, 23 February 1989. 
11 Mindanao Realty Corporation vs. Kintanar, L-17152, November 30, 1962; Marabiles vs. Quito, 100 
Philippines 64; Salvador vs. Frio, L-26352, May 29, 1970; Peltan Development, Inc. vs. Court of  
Appeals, 270 SCRA 80. 
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dressed in female attire, the implementation of the dress code as against 

him in case he happens to be a homosexual cannot certainly be argued as 

an act of illegal discrimination. 

  2.17.1. It must be noted that even under the Family Code of the 

Philippines, Articles 2 and 5 thereof allow a marriage only between a 

male and a female. As a matter of fact, Articles 45(3) and 55(6) of the 

same law even provide that lesbianism and homosexuality are grounds  

for annulment and legal separation, respectively. Notwithstanding this 

apparent discrimination under the law, this has never been regarded in 

reality and in law as such. The deeper and more profound reason 

prohibiting same-sex marriages is based on the impossibility of 

reproduction rather than on invidious discrimination on account of sex      

or sexual preference12. 

  2.17.3.  It must be remembered that Aruba bar and Restaurant is a 

privately owned establishment providing leisure or entertainment 

services. Its patronization is a privilege and NOT a right of plaintiff. 

Aruba Bar and Restaurant’s dress code being legal, plaintiff’s right to 

enter said establishment is therefore subordinate to said establishment’s 

right to impose a dress code. 

 2.18. Third. Plaintiff failed to specifically allege any act on the part of the 

defendants which constitutes an abuse of right or one which is contrary to law, 

morals, good customs, public order or public policy. A careful review of the ultimate 

facts alleged by the plaintiff, even assuming them to be true for the sake of argument, 

                                                 
 
 
12 Persons and Family Relations Law, Melencio S. Sta. Maria, Jr., Third Edition, at pp. 110-111, citing 
Singer vs. Hara, 11 Wn. App. 247, 552 P 2d 1187 and Chi Ming Tsoi vs. Court of Appeals, G.R. No.  
119190, 16 January 1997 
 



 8

cannot make out such a case. Even plaintiff himself admits in paragraph 17 of his 

complaint that there was a fair warning posted at the entrance of Aruba Bar and 

Restaurant which states that “[m]anagement reserves the right to refuse entry to those 

inappropriately dressed.” While plaintiff was able to enter Aruba Bar and Restaurant, 

it does not follow that the dress code may no longer be imposed if plaintiff was later 

on found to have violated the same  and, as he admitted in paragraph 7 of the 

complaint, after he entered the female comfort room. Nonetheless, as he himself 

likewise admitted in paragraph 10 of the complaint, plaintiff was informed of such 

dress code by defendant Aguilar in a “nice way.” This negates any abuse of right or 

any act which is contrary to law, morals, goof customs, public order, or public policy.  

 2.19.  Fourth. Plaintiff likewise failed to make any specific allegation that 

defendants have adopted a dress code solely for the purpose of injuring or prejudicing 

another, or homosexuals for that matter. He likewise failed to make any specific 

allegation that homosexuals are being discriminated against at Aruba Bar and 

Restaurant as a matter of policy, regardless of how they are dressed. A careful review 

of the ultimate facts alleged by the plaintiff, even assuming them to be true for the 

sake of argument, likewise failed to make out such a case. On the contrary, ALL 

PERSONS, REGARDLESS OF RACE, STATUS, SEX OR SEXUAL PREFERENCE ARE 

INDISCRIMINATELY WELCOME to enter Aruba Bar and Restaurant, including the 

plaintiff. But, as plaintiff admits, like any private establishment, Aruba Bar and 

Restaurant does have the right to impose rules within the establishment such as the 

imposition of a dress code. It is important to note that plaintiff is NOT being 

prevented by Aruba Bar and Restaurant’s management from being a homosexual. He 

is not even prevented from patronizing Aruba Bar and Restaurant, he is merely 

required to comply with the dress code should he wish to patronize the   



 9

establishment. 

 2.19.1. Such dress code is not without any purpose. Certainly, it 

is not to discriminate. In private enterprises like Aruba Bar and 

Restaurant, one obvious purpose as regards the imposition of a dress 

code is to avoid the happening of an event where a male customer 

dresses as a female and enters the female comfort room, to the  

detriment of female patrons who may be offended or made 

uncomfortable. Defendants respectfully submit that for that reason and 

to avoid confusion, even homosexuals for that matter should not enter 

the female comfort room, as what plaintiff admitted having done in    

this case (please see paragraph 7 of the complaint). 

  2.19.2. In view of the said purpose, said dress code is being 

implemented at Aruba Bar and Restaurant regardless of the sexual 

preference of a person13. Verily, it must be noted that plaintiff even 

failed to allege that the dress code is being implemented at Aruba Bar 

and Restaurant only against homosexuals, or that it was implemented 

against him simply because he is homosexual. 

 2.20.  Fifth. It bears stressing that the American cases cited by the plaintiff do 

not find any relevance and application in this case for the following simple reasons: 

  (a) American cases do not constitute jurisprudence in this 

jurisdiction, much less the basis of causes of action. Even granting 

arguendo that they were, the said cases are still not applicable in the 

case at bar. In the Price Waterhouse case, the United States (U.S.) 

Supreme Court remanded the case to the lower court for further 

proceedings. The Schwenck and Rosa cases were not even decided by 

                                                 
13 It is not accurate to conclude that a cross dresser is a homosexual. In Scotland, males wear kilts.  
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the U.S. Supreme Court but by the U.S. Court of Appeals only, hence 

none of said cases are final. 

  (b) More importantly, said cases involved totally different 

sets of facts and legal issues totally inapplicable to the case at bar. In the 

Price Waterhouse case, there was no homosexual involved. The said 

action involved a female employee allegedly discriminated against by 

her employer relative to her employment on account of her sex and 

behavior. In the Rosa case, the plaintiff therein sued a bank for  

requiring him to dress in conformity with his appearance in 

identification cards he submitted in relation to his loan application 

therein. The trial court in fact granted the defendant bank’s Motion to 

Dismiss, and on appeal by complainant, the Court of Appeals merely 

remanded the case to the trial court for further proceedings. The 

Schwenk case involved a sexual assault upon homosexual prison inmate 

by a male prison guard, wherein the said homosexual sued various 

institutional defendants for the said sexual assault. Clearly, non of said 

cases are applicable to the case at bar. 

  (c) Moreover, in all said cases, specific U.S. laws were 

alleged to have been violated: Civil Rights Act of 1964, Gender 

Motivated Violence Act and the Equal Credit Opportunity Act. In the 

case at bar, there is no specific law that was violated. This Honorable 

Court may take judicial notice of the fact that while there are already 

Philippine laws that deal specifically with women and children, there    

is as NO law which deals specifically with homosexuals. Proof of this is 

the fact that said subject matter is still the subject of inquiry and   
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consideration in Congress. 

 2.21.  Sixth. Article 2180 of the Civil Code does not find application against 

defendant Ban Goza Corporation and individual defendants Jasper Chua, Melinda 

Chua, Dominic Mendoza, Marionel Peralta and Lloyd Dizon. 

 While it is alleged under paragraph 2 of the complaint that defendant Ban   

Goza Corporation is the owner of Aruba Bar and Restaurant, it is likewise alleged 

under paragraph 3 that it is not the employer of defendant Aguilar. 

 While defendants Jasper Chua, Melinda Chua, Dominic Mendoza, Marionel 

Peralta and Lloyd Dizon are alleged to be the employers of defendant Aguilar, under 

paragraph 3, said defendants in their capacity as incorporators of defendant Ban Goza 

Corporation, are not the owners of Aruba Bar and Restaurant. 

 2.22. Seventh. There is no factual allegation which would support plaintiff’s 

claims for moral and exemplary damages, and attorney’s fees. 

 2.22.1. Under Article 2218 of the Civil Code, moral damages 

are recoverable only in the following and analogous cases: 

 (1) A criminal offense resulting in physical injuries 
 (2) Quasi-delicts causing physical injuries; 
 (3) Seduction, abduction, rape or other lascivious acts; 
 (4) Adultery and concubinage; 
 (5) Illegal or arbitrary detention or arrest; 
 (6) Illegal search; 
 (7) Libel, slander or any other form of defamation; 
 (8) Malicious persecution; 
 (9) Acts mentioned in Article 309; 

 (10) Acts and actions referred to in Articles 21, 26, 27, 28,   
29, 30, 32, 34, and 35 

 

 In the case at bar, the complaint is bereft of any allegation constitutive           

of the foregoing cases. 

  2.22.2. Under Article 2234 of the Civil Code, plaintiff must 

show that he is entitled to moral, temperate or compensatory damages 
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before the court may consider the question of whether or not 

exemplary damages should be awarded. As above-stated, the complaint 

in the case at bar is bereft of any allegation constitutive of any of the 

cases wherein moral damages are warranted. 

  2.22.3.      Article 2208 of the Civil Code provides that in the 

absence of stipulation, attorney’s fees cannot be recovered except: 

   (1)   When exemplary damages are awarded; 
(2) When the defendant’s act or omission has 
compelled the plaintiff to litigate with third persons or 
to incur expenses to protect his interest; 
(3)   In criminal cases of malicious persecution against 
the plaintiff; 
(4)  In case of a clearly unfounded civil action or 
proceeding against the plaintiff; 
(5)   Where the defendant acted in gross and evident 
bad faith in refusing to satisfy the plaintiff’s plainly 
valid, just and demandable claim; 
(6)    In actions for legal support; 
(7)   In actions for the recovery of wages of household 
helpers, laborers, and skilled workers; 
(8)  In actions for indemnity under the workmen’s 
compensation and employer’s liability laws; 
(9)   In a separate civil action to recover civil liability 
arising from a crime; 
(10)  When at least double judicial costs are awarded; 
(11)  In any other case where the court deems it just and 
equitable that attorney’s fees and expenses of litigation 
be recovered. 

 

In the case at bar, the complaint is bereft of any allegation 

constitutive of the foregoing cases. 

RELIEF 

 WHEREFORE, defendants respectfully pray that the herein complaint be 

ordered dismissed on the ground of lack of jurisdiction over the persons of the 

defendants and/or for failure of the plaintiff to state a cause of action. 

 Other Relief, just and equitable are also prayed for. 
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